since he and Ms. Yoder had a common-law relationship, the very nature
of this relationship makes is somewhat different that the usual

confrontation between two employees.

Mr. Dickey argues that there is no direct evidence offered by the
respondent to prove that he physically abused Ms. Yoder, and he points
out that the respondent did not subpoena Ms. Yoder or any other witnesses
to prove it.  He also argues that the "statements" offered by the
respondent to establish that he struck Ms. Yoder should not be accepted
as proof of that fact, and should be rejected as hearsay.  Even if they
are accepted, he asserts further that they are contradictory and non-
elusive as to any physically abusive conduct on his part towards Ms. Yoder,
and that Mr. Yoder denied that he struck her.

Mr. Dickey asserts that since he has proven by a preponderance of
the evidence that he engaged in protected activity, and that part of
the respondent's motive for his discharge was this protected activity,
respondent's affirmative defense in support of its discharge action
must be judged by its past treatment of other violators of the shop rules.
At pages 19 through 21 of his brief, Mr. Dickey cites the testimony of
respondent's chief witness, Dale Norris, and concludes that it "is
fraught with inconsistencies and evasions and is, therefore, not credible".
Further, Mr. Dickey asserts that the failure by the individuals who
made the decision to discharge him to look at his personnel file indicates
a predetermined decision to fire him at the first opportunity, and in
support of this contention he cites the advice given by respondent's
labor relations representative in Pittsburgh to Mr. Norris "to discharge
Mr. Dickey after a thorough investigation" (Tr. 609).

At oages 23 through 25 of his brief, Mr. Dickey cites a number of
incidents concerning violations of company shop rules by other wage
employees, as well as supervisors, all of which he claims resulted in
no punishment being meted out, or punishments less than discharge.
Mr. Dickey points out that his safety activity began in February 1979,
that his last safety incident was June 1981, that the mine was on strike
from March 1981 until June 1981S and that his discharge came just three
months later.  Under these circumstances, he argues that there was no
great lapse of time between his safety activity and his discharge, and
he concludes that it is inconceivable that anyone can believe that his
discharge was totally divorced from his safety activities.

Respondents posthearing arguments

Citing the Pasula case, respondent points out that the burden of
proof is on Mr. Dickey to establish a prima facie case that he was
discharged for engaging in protected activity.  Respondent maintains that
Mr. Dickey's own testimony contradicts his assertion that he was discharged
for engaging in protected activity in that (1) he filed safety grievances
and prevailed in them; (2) he obviously was not afraid of retaliatory conduct
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lost
